there is no doubt that a violation of section 75.200 occurred in
that the roof-bolter operator did go beyond permanent supports
without installing the necessary and required temporary supports.

5.   Order of Withdrawal No. 708133 also alleged two other
violations of the roof-control plan.  It was alleged that there
had not been torque testing of the roof bolts and it was also
alleged that test holes had not been drilled as required by -the
roof-control plan.  At the hearing, the section foreman testified
that he had observed some test holes being drilled on September 28,
the day of the accident, and the helper for the roof bolter testi-
fied that torques had been tested on September 28, 1979.  While

it is true that some of the transcript of the interview conducted
by the inspectors on October 2, 1979, appears to show that the
helper for the roof-bolting operator didn't always drill the test
holes and that there might have been some failure to do some test-
ing of the torque, I think the preponderance of the evidence here
today supports my finding that those two portions of the roof-
control plan were not violated on September 28, 1979.

6.   One of the witnesses who testified at the hearing today
was a person who conducts training for the miners in the No. 1
Mine and he testified that both the person who was killed in the
accident and the two miners who normally helped him in his roof-
bolting installation attended a class that he conducted during
which they were instructed in proper roof-bolting procedures.

His testimony and that of the operator give indication that the
operator of the mine here involved was a safety-minded person
who took safety as a serious matter and who had made every effort
to have his miners do their work in a safe manner.

I believe that those findings are sufficient for the purposes
of this case.  Since I have already found that a violation occurred,
it is now necessary to consider the six assessment criteria set
forth in section 110(i) of the Act because those criteria have to be
evaluated when a penalty is assessed.  I have already indicated
in Finding No. 1 above that the operator is in a marginal financial
condition at best and that payment of penalties would have an ad-
verse effect on his ability to continue in business.

Insofar as the criterion of history of previous violations
is concerned, Exhibit 5 in this proceeding shows that there have
been no previous violations of section 75.200 by the operator. The
exhibit shows some other citations of section 75.200 by another in-
spector on October 2, 1979, but they would not be prior to the viola-
tion here alleged.  Therefore Exhibit 5, does not show any prior vio-
lations of section 75.200,  It has been my practice over the years
that I have been hearing cases under the 1969 Act and the 1977 Act
to increase a penalty if I find occurrence of previous violations
of the same section of the regulations which is before me in a
given hearing.  Since the record does not show any previous vio-
lations of section 75.200, it is unnecessary under that criterion
either to increase or decrease the penalty otherwise assessable
under the other five criteria.

106B  Consequently,
